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ACADEMIC FREEDOM AND
THE CONSTITUTION

ROBERT POST

N MODERN AMERICAN usage, the concept of academic freedom can refer

either to the set of institutional principles by which universities should

ideally be governed, or it can refer to the standards by which universities
and their personnel receive constitutional protection.’ In this chapter [ shall
discuss academic freedom understood as a concept of constitutional law.

For the past ffty years, the First Amendment has been interpreted to gener-
ate protections for academic freedom. The Supreme Court has proclaimed
that academic freedom is a “special concern of the Iirst Amendment, which
does not tolerate laws that cast a pall of orthodoxy over the classroom.” But
the doctrine of academic freedom stands in a state of shocking disarray and
incoherence. One eminent commentator has remarked that “there has been
no adequate analysis of what academic freedom the Constitution protects
or of why it protects it. Lacking definition or guiding principle, the doctrine
floats in the law, picking up decisions as a hull does barnacles.”s

The constitutional doctrine of academic freedom is incoherent because
courts lack an adequate theory of why the Constitution should protect aca-
demic freedom. The Supreme Court believes that academic freedom should
be protected because the First Amendment demands that the “marketplace
of ideas” must be safeguarded. It has announced that “the classroom is pecu-
liarly the ‘marketplace of ideas.” The Nation’s future depends upon leaders
trained through wide exposure to that robust exchange of ideas which discov-
ers truth ‘out of a multitude of tongues, (rather) than through any kind of

authoritative selection.”+
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In this chapter I shall argue that this theory of constitutional protectiop,
for academic freedom is fundamentally unsound, and I shall advance what
I regard as a more defensible account of why the Constitution might protect
academic freedom. The theory [ advance should strip barnacles from the hy]]
of the great ship of academic freedom, resolving many of the puzzles that
presently paralyze its progress and usefulness.

Today we are likely to find unexceptionable, perhaps even banal, Karl Jasper’s
claim that “the university is the corporate realization of man’s basic deter-
mination to know. Its most immediate aim is to discover what there is to be
known and what becomes of us through knowledge.”s Almost every modern
university includes in its mission statement the purpose of striving “to create

knowledge.” The modern university is indeed defined in terms of “the pres-

ervation, advancement, and dissemination” of knowledge.”

This concept of the university did not always exist in the United States.
During the major part of the nineteenth century, the objective of most
American colleges was to instruct young men in received truths, both
spiritual and material. It is only when American scholars became infected
with the German ideal of Wissenschaft, with the idea of systematizing and
expanding knowledge, that American universities began to transform their
mission. It is a moment of great historical significance when Daniel Coit
Gilman could in 1885 address the assembled officers, students, and friends
of the Johns Hopkins University to assert, with confidence and at length,
that the “functions” of the university “may be stated as the acquisition, con-
servation, rehnement and distribution of knowledge. . . . Tt is the business of
a university to advance knowledge.”

The professional concept of academic freedom, as distinct from the con-
stitutional concept of academic freedom, emerged in the United States at
roughly the same time and in response to this transformation of the purpose
of higher education.? Writing during this moment of transition, John Dewey
could with characteristic lucidity observe the emerging relationship between
the new concept of the university and the new idea of academic freedom:

In discussing the questions summed up in the phrase academic freedom, it is
necessary to make a distinction between the university proper and those teach-

ing bodies, called by whatever name, whose primary business is to inculcate
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a fixed set of ideas and facts. The former aims to discover and communicate
truth and to make its recipients better judges of truth and more effective in
applying it to the affairs of life. The latter have as their aim the perpetuation of
a certain way of looking at things current among a given body of persons. Their
purpose is to disciple rather than to discipline. . . . The problem of freedom of
inquiry and instruction clearly assumes different forms in these two types of

institutions.'®

Real universities discipline, institutions without academic freedom merely
disciple.

Dewey’s distinction quite accurately captures the professional ideal of aca-
demic freedom of research and publication," which was first systematically set
forth in the 1915 Declaration of Principles on Academic Freedom and Academic
Tenure, published by the newly formed American Association of University
Professors (AAUP), of which John Dewey was then president.* The Declara-
tion justifies academic freedom of research and publication on the ground
that universities cannot fulfill their purpose, which is “to promote inquiry and
advance the sum of human knowledge,”s unless they award faculty “complete
and unlimited freedom to pursue inquiry and publish its results. Such free-
dom is the breath in the nostrils of all scientific activity.”«

The freedom protected by the Declaration is at root disciplinary in nature.
The Declaration explicitly repudiates the position “that academic freedom
implies that individual teachers should be exempt from all restraints as to the
matter or manner of their utterances, either within or without the university.”'s
Instead it announces that academic freedom implies that the “liberty of the
scholar within the university to set forth his conclusions, be they what they
may, is conditioned by their being conclusions gained by a scholar’s method
and held in a scholar’s spirit; that is to say, they must be the fruits of compe-
tent and patient and sincere inquiry.”® The Declaration conceives academic
freedom as the freedom to pursue the “scholar’s profession”7 according to the
standards of that profession.”

Academic freedom, the Declaration precisely notes, upholds “not the abso-
lute freedom of utterance of the individual scholar, but the absolute freedom

of thought, of inquiry, of discussion and of teaching, of the academic profes-

sion.” Disciplinary norms of the profession link the university to the achieve-
ment of its mission to produce knowledge. Universities produce knowledge
because they give scholars the freedom to pursue the disciplinary practices
that produce the kind of expert knowledge we demand of universities.
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This view of academic freedom implies that it must depend upon a doy.
ble recognition: that knowledge cannot be advanced “in the absence of free
inquiry” and that “the right question to ask about a teacher is whether he is
competent.”* Only competent faculty can advance knowledge. Universities
assess competence by using the standards of the scholarly profession. And
they assess the competence of faculty all the time: whenever they hire, pro-
mote, tenure, or award grants to professors. Universities invoke the doubled
structure of academic freedom whenever they honor the need for critical
freedom while simultaneously making the judgments of quality required to
advance knowledge.”

This doubled structure differentiates academic freedom from the larger
genus of “intellectual freedom.” All persons are entitled to intellectual free-
dom, but only academics are entitled to academic freedom. Intellectual
freedom does not presume the responsibility of competence, but academic
freedom does. Intellectual freedom is not bound to any specific institution,
like a university, but academic freedom is. Like intellectual freedom, how-
ever, academic freedom presupposes the necessity and importance of critical

inquiry.

The theory of the marketplace of ideas, which the court believes generates the
constitutional concept of academic freedom, is radically incompatible with
the doubled structure of academic freedom. The theory of the marketplace
of ideas was first articulated by Justice Holmes in his justly famous dissent in
Abrams v. United States:>

But when men have realized that time has upset many fighting faiths, they may
come to believe even more than they believe the very foundations of their own
conduct that the ultimate good desired is better reached by free trade in ideas—
that the best test of truth is the power of the thought to get itself accepted in the
competition of the market, and that truth is the only ground upon which their
wishes safely can be carried out. That at any rate is the theory of our Constitu-

tion. It is an experiment, as all life is an experiment.”

The U.S. Supreme Court has since and frequently proclaimed that “it is the
purpose of the First Amendment to preserve an uninhibited marketplace of
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ideas in which truth will ultimately prevail.” There is a general belief in con-
stitutional circles that the point of First Amendment doctrine is to “advance
knowledge and the search for truth by fostering a free marketplace of ideas
and an ‘uninhibited, robust, wide-open debate on public issues.”* Indeed,
“the most influential argument supporting the constitutional commitment to
freedom of speech is the contention that speech is valuable because it leads
to the discovery of truth.”*

The premisc of the marketplace of ideas is that truth will emerge from the
clash of conflicting opinions. The theory of the marketplace of ideas therefore
deploys First Amendment doctrine to prevent the state from interfering in the
free flow of public discussion. It permits the regulation of speech only when
the state can meet a strict “requirement of viewpoint neutrality.” Courts
pursuing the ideal of the marketplace of ideas apply “the most exacting scru-
tiny to regulations that suppress, disadvantage, or impose differential burdens
upon speech because of its content.””

A doctrinal structure of this nature is in fundamental tension with the
forms of disciplinary knowledge that underlie academic freedom of research
and publication. The point of the professional ideal of academic freedom is
to ensure that universities are organized to advance their mission of produc-
ing expert, disciplinary knowledge. But if, as the theory of the marketplace of
ideas holds, “the First Amendment recognizes no such thing as a ‘false’ idea,™
then it cannot sustain, or even tolerate, the disciplinary practices necessary
to sustain the truth claims to which the ideal of expert knowledge aspires.”®

Not only is the theory of the marketplace of ideas incompatible with ordi-
nary judgments that universities must continuously make to identify and pro-
mote “competence,” it is also incompatible with the forms of social order our
society ordinarily uses to produce professional knowledge. Expert knowledge
is produced by disciplines, and as the Oxford English Dictionary reminds us,
disciplinarity refers to “the training of scholars or subordinates to proper and
orderly action by instructing and exercising them.” Disciplines are not orga-
nized according to market or even democratic principles.

For example, disciplines commonly use professional journals to serve as
gatekeepers for the recognition and distribution of knowledge. Journals could
not perform this function if they were required to operate according to the
theory of the marketplace of ideas. If disciplinary journals were forced by

constitutional doctrine to accept all manuscripts on a first-come, first-served

basis, or if they were constitutionally prohibited from engaging in the content
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discrimination required to distinguish good from poor submissions, they coulq
no longer serve as disciplinary gatekeepers for the recognition and distril,,,_
tion of knowledge. If 4 marketplace of ideas model were to be imposed upey
Nature or the American Economic Review or The Lancet, such publicatiop,
would very rapidly lose their capacity to authoritatively register what we do
and do not know about the world.»

[ do not mean to deny that scholars in the arts, humanities, and sciences
sometimes possess powerful personal charisma. My point is rather that the
creation of disciplinary knowledge —the kind of knowledge that justifies
modern universities and therefore also the professional ideal of academic
freedom—requires the maintenance of disciplinary authority.» Disciplinary
authority rests on forms of discrimination incompatible with the marketplace
of ideas. It is simply a confusion to believe the marketplace of ideas can gen-
erate doctrine remotely compatible with modern university practices. If the
constitutional concept of academic freedom is to be justified, therefore, it
cannot be by the theory of the marketplace of ideas. Instead we need a con.
stitutional rationale that can validate simultancous commitments to critical
freedom and to rigorous disciplinary standards of judgment.s

Universities cannot fulfill their social function unless they are authorized
to evaluate scholarly speech based upon its content and professional quality.s
No doubt if the New York Times were to editorialize that the moon is made
of green cheese, the First Amendment, deploying the concept of the mar-
ketplace of ideas, would prohibit government from Imposing any sanction.
Yet no astronomy department could survive if it were constitutionally prohib-
ited from denying tenure to young scholars who were similarly convinced.
It is no wonder that the constitutional doctrine of academic freedom lies in
shambles: it is justified by a theory that is incompatible with the mission of
the modern university.

How, then, might we justify a constitutional law of academic freedom? The
more one knows about the organizing logic of First Amendment jurispru-
dence, the more difficult the question becomes.

This chapter is not the venue in which to defend the point, but I have
elsewhere argued in detail that the fundamental purpose of the First Amend-
ment is to protect a communicative process of democratic legitimation.’
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It is essential that our state maintain its democratic legitimacy —that “we the

peopk‘” continue to believe that our government represents us, that it speaks

for us,
accomplish this goal by ensuring that government is responsive to public

and that it is answerable to us. As a matter of constitutional design,

we
opinion and that the state is precluded from interfering with persons who

wish to participate in the formation of public opinion.

[f we denominate as “public discourse” the communicative practices
deemed necessary for public opinion formation, the First Amendment pro-
hibits viewpoint and content discrimination within public discourse in order
to guarantee to cach person the unfettered possibility of altering the content
of public opinion. Democratic legitimation is egalitarian, because it values
equally each person’s effort to shape public opinion. Discrimination between
persons based upon the content of their speech is inconsistent with this equal-
ity. To the extent that the state excludes a person from public discourse, it
Jenies the potential of democratic legitimation to that person.

Although law must frequently distinguish true from false factual state-
ments, expressions of expert knowledge in public discourse tend to be consti-
tutionally characterized as statements of opinion. The first Amendment holds
that opinions cannot be penalized as false. Statements “that describe present
or past conditions capable of being known through sense impressions”* are
classified as factual, whereas statements in which a speaker “is expressing a
subjective view, an interpretation, a theory, conjecture, or surmise”>’ tend to
be classified as opinion, which is protected from state regulation.

This tendency is no accident, for First Amendment doctrine presupposes
that democratic legitimation is maximized whenever participation in public
discourse is protected from state control. First Amendment doctrine thus dis-
plays a pronounced inclination to characterize assertions of expert knowledge
within public discourse as statements of opinion and in this way to protecta
marketplace of ideas within public discourse.

The egalitarian premises built into the foundations of First Amendment
doctrine undermine the disciplinary authority necessary for the maintenance
of expert knowledge. Whereas law has no difficulty holding accountable for
malpractice a lawyer who gives bad advice to a client outside of public dis-
course, a lawyer who offers the same advice to the gullible public tends to be
immunized from legal regulation. Because scholarship is often addressed to
the public, the question of how to reconcile First Amendment doctrine with

university judgments of competence is quite perplexing.
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A solution to this dilemma emerges if we carefully consider the concept of

democratic legitimation. Because “contemporary Western societies are in one
sense or another ruled by knowledge and expertise,” a state that can free]
manipulate the production and distribution of disciplinary knowledge car
set the terms of its own legitimacy. By fiat it can make the dangers of climate
change inevitable or illusory, or it can make the harms of smoking obvious or
speculative. By controlling knowledge, it can make a mockery of the aspira-
tion to democratic self-governance.

The insight is common in the twentieth century.® No less a democrat thap
John Dewey affirms that “opinions and beliefs concerning the public presup-
pose effective and organized inquiry” and that “genuine public policy cannot
be generated unless it be informed by knowledge, and this knowledge does
not exist except when there is systematic, thorough, and well-equipped search
and record.”* Claude Lefort concisely summarizes the insight when he dis-
tinguishes democratic from totalitarian regimes on the ground that in the
latter “a condensation takes place between the sphere of power, the sphere of
law and the sphere of knowledge. Knowledge of the ultimate goals of society
and of the norms which regulate social practices becomes the property of
power, and at the same time power itself claims to be the organ of discourse
which articulates the real as such.”»

This line of analysis suggests that within the constitutional value of demo-
cratic legitimation lies implied a second constitutional value, which [ shall
call “democratic competence.” Democratic competence refers to the cogni-
tive empowerment of those who participate within public discourse, In this
chapter I shall focus on the aspects of democratic competence that concern
the production and distribution of expert knowledge, which it is the business
of universities to generate and publish. Only on the basis of expert knowledge
can we know whether nicotine is in fact harmful, or whether climate change
is indeed probable and caused by human factors.

Although  democratic legitimation requires democratic competence,
democratic legitimation rests upon a doctrinal structure that is inconsistent
with the maintenance of democratic competence. Democratic legitimation
requires that the speech of all persons be treated with toleration and equality.
By contrast, democratic competence requires legal support for disciplinary
authority capable of distinguishing good ideas from bad ones.

In circumstances of direct conflict, the value of democratic legitimation
should prevail over that of democratic competence. Democratic legitima-
tion underwrites the general legitimacy of the government and is therefore
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. necessary prerequisite for any and all government action. Nevertheless,
because many communications lie outside the domain of public discourse
where democratic legitimation holds sway, there remain many opportunities
for courts to implement the value of democratic competence.

A simple illustration of the difficulty may be found in a recent Nebraska

statute that requires doctors who are treating women seeking an abortion to

disperse false information to their patients.# Communications between doctors

and patients in the course of medical treatment are not within public discourse;
they are not attempts to participate in the formation of public opinion. Thus the
state can freely regulate physician speech in order to uphold professional stan-
dards. A doctor sued for malpractice will not have a First Amendment defense;
he will not be able to claim, with Justice Holmes, that his advice was “an
experiment, as all life is an experiment.” The doctrinal principles appropriate
to democratic legitimation do not apply to physician—patient communications.

Yet if the state were to require doctors to communicate false information
to patients, the independent value of democratic competence may be impli-
cated. We can thus glimpse the influence of democratic competence when
we find a federal district court easily concluding that the First Amendment
rights of physicians were violated by the Nebraska statute, because it would
compel them “to give untruthful, misleading and irrelevant information to
patients.” The Nebraska statute runs afoul of the distinct constitutional value
of democratic competence. It corrupts the communication of expert knowl-
edge to the population.#

If we ask how the district court is able to determine that the information
required to be communicated by the Nebraska statute is in fact false, the
answer must be that the court hears and credits expert medical testimony.
This point has quite radical implications. It suggests that the protection of
democratic competence extends independent constitutional status to pro-
fessional disciplinary practices that produce expert knowledge. Democratic
competence would have no meaning if the state could freely manipulate

these knowledge practices, which exemplify disciplinarity.

We are now in a position to postulate how academic freedom might become
an independent, freestanding constitutional concept. The value of demo-
cratic competence, already visible in many aspects of contemporary First

Amendment jurisprudence, attributes constitutional status to the creation
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and distribution of expert knowledge. Universities are unique institutiong
in this regard. Although knowledge is widely produced by many contempy,.
rary organizations, ranging from pharmaceutical companies to think tanks,
only universities define, reproduce, and constitute the disciplinary stap.
dards by which expert knowledge is recognized and validated. That is why
virtually all contemporary sites of knowledge production employ personpe]
trained in universities.

The value of democratic competence should lie at the core of the constity-
tional concept of academic freedom. Ag a constitutional principle, academje
freedom must preserve the integrity of disciplinary practices from unrestraine
political control # This is consistent with the professional ideal of academic
freedom,* which essentially claims that the scholarly profession should be
selfregulating. Decisions about disciplinary competence cannot be made on
the basis of public opinion or on the basis of the personal views of those who
happen to provide the funds that support universities.

Conceiving constitutional academic freedom in this way solves many of
the doctrinal puzzles that presently render the constitutional law of academic
freedom all but incoherent. In the remainder of this chapter, I discuss three

such puzzles.

DOES CONSTITUTIONAL ACADEMIC
FREEDOM APPLY TO PROFESSORS OR
TO INSTITUTIONS?

Courts® and commentators® have noticed a potential conflict befween
individual and institutional concepts of academic freedom. The question is
whether individual professors hold constitutional rights of academic freedom,
or whether these rights are instead held by universities as institutions, The
conflict between the two perspectives comes into view if a professor, alleging
a violation of academic freedom, sues a university for the denial of tenure. A
university might well defend the suit on the ground of its own academic free-
dom to determine the quality of its faculty. A great deal of ink has been spilled
over the question of whether rights of constitutional academic freedom attach
to individuals or to universities,

The tension between individual and mstitutional academic freedom can
be reconciled if we appreciate that constitutional protections for academic
freedom of research and publication serve the distinet valie of democratic
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competence. This value encompasses both the ongoing health of universi-
fies as institutions that promote the growth of knowledge and the capacity of
individual scholars to inquire and to disseminate the results of their inquiry.

Universities promote the growth of new knowledge when they support
scholars who apply and improve the professional scholarly standards that
define knowledge in particular disciplines. That is why American university
administrators, despite their formal legal control over university governance,
nevertheless typically and properly defer heavily to the peer judgments of fac-
ulty when making decisions about how to govern university affairs, especially
in evaluating faculty competence.

If administrators were instead to defer to “the prevailing opinions and senti-
ments of the community in which they dwell” and thus override professional
standards in the name of “this multitudinous tyrannical opinion,”* universi-
fies as institutions would cease to serve the constitutional value of democratic
competence. They would become, in the words of the Declaration, “essen-
tially proprietary institutions” that do not “accept the principles of freedom
of inquiry, of opinion, and of teaching; . . . Their purpose [would not be]| to
advance knowledge by the unrestricted research and unfettered discussion of
impartial investigators, but rather to subsidize the promotion of opinions held
by the persons, usually not of the scholar’s calling, who provide the funds for
their maintenance.”s It is “manifestly important,” the Declaration asserts, that
such institutions “not be permitted to sail under false colors.™*

From a constitutional point of view, therefore, academic freedom has
nothing to do with the autonomy of institutions that happen to include the
name “university” in their titles. It applies only to institutions that actually
protect the application of professional scholarly standards to advance knowl-
edge.* Academic freedom does not entail deference to university administra-
tors “who have expertise in education.”s It instead entails deference to the
professional scholarly standards by which knowledge is created. If a professor
sues a university for a violation of academic freedom for its refusal to award
him tenure, the right question for a court to decide is neither the individual
rights of the professor nor the institutional prerogatives of the university. It
s instead whether the tenure decision is made on the basis of the proper
disciplinary standards.

In deciding this question it is entirely appropriate for courts to conclude

that “when judges are asked to review the substance of a genuinely academic

decision . . . they should show great respect for the faculty’s professional
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judgment. Plainly, they may not override it unless it is such a substantig]
departure from accepted academic norms as to demonstrate that the person
or committee responsible did not actually exercise professional judgment.”ss

The justification for this deference is that courts are not well equipped to
second-guess the exercise of the professional scholarly standards that advance
the constitutional value of democratic competence in the context of univer-
sity scholarship. Courts are properly concerned that “judges should not be
ersatz deans and educators.”s® Nothing in the concept of academic freedom,
however, justifies deference when universities make executive decisions that
do not purport to reflect professional standards.s”

This suggests that the supposed tension between the institutional and
individual accounts of academic freedom is based upon a misunderstanding.
The constitutional value of academic freedom depends upon the exercise
of professional standards, which inhere neither in institutions as such nor
in individual professors as such. In the context of academic freedom, courts
should ask how to fashion doctrine that best protects the “freedom of thought,
of inquiry . . . of the academic profession.”s"

This can be a complicated question, because administrative decisions
often purport to express professional standards. It is important, however, not
to confuse the question of when deference is appropriate with the question of
whether academic freedom inheres in mstitutions or in individuals.

DOES ACADEMIC FREEDOM APPLY ONLY
TO MATTERS OF PUBLIC CONCERN?

The most controversial recent decision involving academic freedom has been
Urofsky v. Gilmore,* decided en banc by the Fourth Cireuit in 2000. The case
concerns a chaHenge to a Virginia statute providing that state employees,
including university professors, cannot “access, download, print or store any
information infrastructure files or servers having sexually explicit content,”
unless such access is approved in writing by an “agency head.”s

Gilmore realizes that the statute, because it restricts the research of faculty,
is inconsistent with academic freedom conceived as “a professional norm,”s:
but it concludes that “the Supreme Court, to the extent it has constitutional-
ized a right of academic freedom at all, appears to have recognized only an
mnstitutional right of self-governance in academic affairs” rather than “a First
Amendment right of academic freedom that belongs to the professor as an
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individual.”® Gilmore does not seem to realize that if the Supreme Court had
articulated a constitutional right of academic freedom that attaches to uni-
versities, the only possible constitutional value at stake is that of democratic
competence, which must apply equally to the need for individual professors to
pursue their professional research free from government interference.*

Gilmore is explicit that “because the Act does not infringe the constitu-
tional rights of public employees in general, it also does not violate the rights
of professors.”® Gilmore uses Supreme Court precedents like Pickering v.
Board of Education,®® Connick v. Myers,”” and Waters v. Churchill®® to analyze
the constitutional rights of public employees. These decisions hold that the
First Amendment does not protect the speech of state employees unless their
speech involves “a matter of public concern.”®

Gilmore is unusual because it frankly acknowledges that the “public con-
cern” test of the Pickering—Connick—~Churchill line of cases refers to general
First Amendment rights that apply to all public employees and hence that
have no particular relevance to the specific value of academic freedom. But
courts generally have not recognized this, and they have used the “public
concern” test to assess whether state regulations infringe academic freedom.”
This represents a rather deep misunderstanding of the nature of academic
freedom of research and publication.”

The Pickering—Connick—-Churchill line of cases rests on the premise that in
a democracy the implementation of government decisions frequently requires
the creation of organizations. If a democratic state wishes to create a social
security system, it must establish a social security administration; if it wishes to
provide a welfare system, it must establish a social service bureaucracy. State
organizations are purposive; they exist to achieve the ends for which they
are created. Within such organizations the state must manage its employees,
including their speech, in ways designed to fulfill organizational objectives.
That is why the speech of soldiers can be regulated as is necessary to secure
the national defense, or the speech of lawyers within a courtroom can be
regulated as is necessary to secure justice.” “T'he state has interests as an
employer in regulating the speech of its employees that differ significantly
from those it possesses in connection with the regulation of the speech of the

ey
75

citizenry in general
When an employee speaks about a matter of “public concern,” she is

attempting to participate in public discourse “as a citizen.”” The state must

therefore “balance between the interests of the [employee], as a citizen, in
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commenting upon matters of public concern and the interest of the State, as
an employer, in promoting the efficiency of the public services it performs
through its employees.”s The instrumental logic of an organization must
somehow be reconciled with the egalitarian structure of public discourse.
The Pickering—Connick~Churchill line of cases is about how this reconcilia-
tion should be effected.

The management of faculty at public universities must also be reconciled
with the faculty’s participation in public discourse as citizens. Within the orga-
nizational domain of the university, the speech of faculty is typically regulated
as is necessary to achieve the purposes of higher education.® Faculty can
be required to teach at certain hours on certain days about certain subjects.
Their speech can be sanctioned if it is inconsistent with the educational mis-
sion of a university—if it is abusive or harassing or violates professional con-
fidences. But because faculty may also wish to participate in public discourse
as citizens, the value of democratic legitimation requires that their speech
about matters of “public concern” should receive independent constitutional
protection, in the same manner as would the public speech of any govern-
ment employee.

Courts that use the “public concern” test to measure the scope of acadernic
freedom fail to recognize that academic freedom of research and publication
does not concern the freedom of faculty to speak in public “as citizens.” Aca-
demic freedom triggers First Amendment coverage not because of the value
of democratic legitimation, which protects the right of all citizens equally
to participate in the formation of public opinion, but because of the value
of democratic competence, which concerns the creation and distribution of
knowledge. University faculty are uniquely situated with respect to the value
of democratic competence, which is why academic freedom does not apply
equally to all government employees.

Because the criterion of “public concern” turns on the application of the
value of democratic legitimation, it has nothing to do with the value of dem-
ocratic competence that underlies constitutional protections for academic
freedom. Constitutional questions of academic freedom arise whenever the
freedom of the scholarly profession to engage in research and publication is
potentially compromised. It makes no difference whether a scholar wishes
to publish about a matter of public concern, like American foreign policy,
or about Hittite inscriptions, which may not constitute a matter of public
concern debated by citizens in public discourse. Constitutional protections
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for academic freedom exist to ensure the effective creation and distribution of

expert knowledge at universities.

If the “public concern” test of the Pickering-Connick-Churchill line of
cases is relevant to any aspect of academic freedom, it is to the component of
academic freedom that the Declaration called “freedom of extramural utter-
ance and action.”” This aspect of professional academic freedom refers to the
freedom to “speak or write as citizens™” rather than as experts. An example
of freedom of extramural expression might be an astronomer who wishes to
write in public about NAFTA or a computer scientist who wishes to speak
out about the war in Afghanistan. When faculty engage in such speech, they
attemnpt to influence public opinion so as to make it responsive to their views.
They do not speak as experts conveying knowledge but as citizens participat-
ing in public debate.

Experts have for years debated whether freedom of extramural speech
should be considered an aspect of professional academic freedom. The dif-
feulty is that extramural speech is by hypothesis unrelated to the special train-
ing and expertise of faculty.” From a constitutional point of view, however,
freedom of extramural expression raises the same question of democratic
legitimation as that which arises whenever government seeks to suppress the
participation of its employees in public discourse. The “public concern” test
of the Pickering—Connick-Churchill line of cases is an effort to identify and
resolve this question. This is a quite different question than that of academic
freedom of research and publication, which turns on the constitutional value

of democratic competence rather than that of democratic legitimation.

WHO IS SPEAKING—WHEN CAN
PROFESSORS ASSERT THE PROTECTIONS
OF ACADEMIC FREEDOM?

If the “public concern” test of the Pickering—Connick-Churchill line of cases
is frequently invoked by lower courts attempting to wrestle with thormny ques-
tions of constitutional academic freedom, so also is another decision of the
Supreme Court— Hazelwood School Dist. v. Kuhlmeier. In Hazelwood the
court held that a secondary school was authorized to restrict or compel speech
as necessary in order to fulfill its chosen curriculum. In the context of higher
education, Hazelwood is typically invoked whenever a professor claims that a

university has interfered with his freedom in the classroom. A good example
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is Bishop v. Aronov,® in which a university professor was instructed to refraip
from interjecting his religious beliefs or preferences during instructional time
periods.

Citing Kuhlmeier, the court in Aronov held that “as a place of schooling
with a teaching mission, we consider the University’s authority to reasonably
control the content of its curriculum, particularly that content imparted dur-
ing class time. Tangential to the authority over its curriculum, there lies some
authority over the conduct of teachers in and out of the classroom that signifi-
cantly bears on the curriculum or that gives the appearance of endorsement
by the university.” Aronov felt driven to the conclusion that “though we are
mindful of the invaluable role academic freedom plays in our public schools,
particularly at the postsecondary level, we do not find support to conclude
that academic freedom is an independent First Amendment right.”ss

Most apparently at issue in Aronoy was the component of academic free-
dom that the Declaration identifies as freedom of teaching* Freedom of
teaching is an exceedingly complex and ill-defined topice, for it must be rec-
onciled not only with the capacity of faculty departments and universities to
design and implement curricular requirements,” but also with the academic
freedom of students. If there is an argument for constitutionalizing freedom of
teaching, it must be of the kind sketched by Frankfurter in his famous concur-

rence in Wieman v. Updegraff-

That our democracy ultimately rests on public opinion is a platitude of speech
but not a commonplace in action. Public opinion is the ultimate reliance
of our society only if it be disciplined and responsible. It can be disciplined
and responsible only if habits of open-mindedness and of critical inquiry are
acquired in the formative years of our citizens. The process of education has
naturally enough been the basis of hope for the perdurance of our democracy
on the part of all our great leaders, from Thomas Jefferson onwards.

To regard teachers—in our entire educational system, from the primary
grades to the university—as the priests of our democracy is therefore not to
indulge in hyperbole. It is the special task of teachers to foster those habits of
open-mindedness and critical inquiry which alone make for responsible citi-
zens, who, in turn, make possible an enlightened and effective public opinion.
"Teachers must fulfill their function by precept and practice, by the very atmo-
sphere which they generate; they must be exemnplars of open-mindedness and

free inquiry. They cannot carry out their noble task if the conditions for the
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practice of a responsible and critical mind are denied to them. They must have
the freedom of responsible inquiry, by thought and action, into the meaning of
social and economic ideas, into the checkered history of social and economic
dogma. They must be free to sift evanescent doctrine, qualified by time and
circumstance, from that restless, enduring process of extending the bounds of
understanding and wisdom, to assure which the freedoms of thought, of speech,
of inquiry, of worship are guaranteed by the Constitution of the United States

against infraction by national or State government.®

In this passage, Frankfurter advances the argument that democracy can
succeed only if persons are educated to become competent democratic citi-
zens. The forms of pedagogy necessary for what we may call “democratic
education” should thus be invested with constitutional value.%

I do not in this chapter address the thorny subject of freedom of teach-
ing.>" [ focus instead on classroom regulations that affect academic freedom
of research and publication. This freedom includes the right to disseminate
the results of research to laypersons, including and most especially to stu-
dents in the classroom. Freedom of research and publication is implicated
in the classroom not merely because classrooms are a primary medium for
the transmission of scholarly expertise to the public, but also because class-
rooms are the only medium through which the next generation of scholars
can be produced.

Freedom of research does not in this sense seem to have been at issue in
Aronov, because in that case the professor was teaching a class in “exercise
physiology” and the classroom remarks for which he was disciplined con-
cerned how “God came to earth in the form of Jesus Christ and he has some-
thing to tell us about life which is crucial to success and happiness.”® It is
difficult to construe these remarks as a report of scholarly expertise. At most
they were an effort to motivate and engage students in the classroom. Such an
effort would exemplify freedom of teaching rather than freedom of research
and publication.

A university must be free to regulate the incompetent communication of
research within the classroom. But a university cannot regulate the commu-

nication of research within the classroom on the ground that it disapproves of

the message that is conveyed. Such a purpose would be, as Dewey observed

at the outset of the last century, to perpetuate “a certain way of looking at

things current among a given body of persons. . . . To disciple rather than to
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discipline.”s The effort to disciple the communication of research, inside o
outside the classroom, ought to be regarded as inconsistent with the constify.
tional value of democratic competence.

Several years ago the court rendered a decision that potentially takeg
a long step toward entrenching a constititiona] vision of universities that
disciple rather than discipline. In Gareetti v. Ceballos, the court held “that
when public employees make staternents pursuant to their official duties,
the employees are not speaking as citizens for First Amendment purposes,
and the Constitution does not insulate their communications from employer
discipline.” In the secondary school context, Garcetti has been interpreted
to deny all academic freedom iy the classroom, because a “school system
does not ‘regulate’ teachers’ speech as much as it hires that speech. Expres-
sion is a teacher’s stock in trade, the commodity she sells to her employer
in exchange for a salary.”® In the context of public universities, courts are
beginning to interpret Gareetti to mean that “iy order for a public employee
to raise a successful First Amendment claim, he must have spoken in his
capacity as a private citizen and not as an employee.”” This conclusion
essentially implies that universities are proprietary institutions that hire fyc.
ulty in order to speak for them.

Aware that this holding would have drastic implications for academic
freedom of research, Garcetti itself notes that “there is some argument that
expression related to academic scholarship or classroom mstruction impli-
cates additional constitutional interess that are not fully accounted for by
this Court’s customary employee-speech jurisprudence,” and it concludes
that “we need not, and for that reason do not, decide whether the analysis we
conduct today would apply in the same manner to 4 case involving speech
related to scholarship or teaching "

Itis precisely to avoid the logic implicit of Garcetti that the drafters of the

Declaration insisted that faculty “are the appointees, but not in any proper

sense the employees,” of universities »

Once appointed, the scholar has professional functions to perform in which the
appointing authorities have neither competency nor moral right to intervene,
The responsibility of the university teacher is primarily to the public itself. and
to his judgment of his own profession; and, while, with respect to certain exter-
nal conditions of his vocation, he accepts a responsibility to the authorities of

the institution in which he serves, in the essentials of his professional activity his
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duty is to the wider public to which the institution itself is morally amenable.
So far as the university teacher’s independence of thought and utterance is
concerned —though not in other regards— the relationship of professor to trust-
ees may be compared to that between judges of the federal courts and the
executive who appoints them. University teachers should be understood to be,
with respect to the conclusions reached and expressed by them, no more sub-
ject to the control of the trustees, than are the judges subject to the control
of the president, with respect to their decisions; while of course, for the same
reason, trustees are no more to be held responsible for, or to be presumed to
agree with, the opinions or utterances of professors, than the president can be

100

assumed to approve of the legal reasonings of the courts.

Translated into contemporary constitutional terms, the argument of the
Declaration is that faculty serve the “public” insofar as they serve the public
function of identifying and discovering knowledge. It is this function that trig-
gers the constitutional value of democratic competence. Were faculty to be
merely the employees of a university, as Gareetti conceptualizes employees,
they would be responsible in their “official duties” for promulgating the opin-
ions of the governors (or underwriters) of the university. They could then no
longer serve the function of identifying and advancing knowledge, because
in modern society the creation of knowledge is inseparably connected to the
application of professional, disciplinary standards.

Were that consequence to obtain, our nation would have lost an invaluable
resource, one that has propelled us to the forefront of the world stage. In today’s
information age, intellectual stagnation implies economic and military death.

Much depends, therefore, on the extent to which the court appreciates the full

weight that rides on the casual reservation that it advanced in Gareetti. The

implications of Gareetti are especially foreboding in a world in which universi-
ties are increasingly desperate for funding and perhaps even willing to sell the
academic freedom of their faculty in order to secure a stable financial future.
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The reader is at liberty to think so or not as long as the proof is not set forth, or
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without interference from the academy; and these two freedoms are in conflict, as in
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