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DENNIS V. UNITED S'1CATES

341 L~o~. 494 (1 951 )

The Smith Act of 1940 made it a crime to teach or advocate the overthrow of the government
by force or violence, or to conspire to do these things. First used in 1941 against eighteen

members of the Socialist Workers Party in Minnesota, the law was seldom invoked during World
War II. After the war and with the onset of the Cold War, the Justice Department began to enforce
the Smith Act against domestic Communists. In 1949, a jury found Eugene Dennis and ten other
board members of the American Communist Party guilty of violating the statute. The eleven Com-
munists appealed on multiple grounds, including the First Amendment, to the U.S. Court of Ap-
peals for the Second Circuit. In an opinion by Judge Learned Hand, the court unanimously sus-
tained the convictions and rejected in particular the defendants' First Amendment claims. The
Supreme Court, in a plurality opinion by Chief Justice Vinson, affirmed.

Dennis marked the demise of the clear-and-present-danger test. The two dissenting jus-
tices—Black and Douglas---contended that faithful application of the test could lead only to
a reversal of the convictions. The plurality evidently agreed with this analysis, for otherwise it
would not have felt compelled to weaken the test so as to allow the convictions.

This task had already been performed by Judge Hand for the Second Circuit. "In each
case," Hand wrote, "[courts] must ask whether the gravity of the ̀evil,' discounted by its im-
probability, justifies such invasion of free speech as is necessary to avoid the danger." Thus
diluting the immediacy requirement of the clear-and-present-danger test, Hand effectively
made the test into something more akin to the old bad-tendency test. Following Hand's
analysis, the Vinson plurality found that "the requisite danger" for government action ex-
isted. That there was no attempt by the defendants to overthrow the government by force
or violence was beside the point, said Vinson. "It is the existence of the conspiracy which
creates the danger. . . . If the ingredients of the reaction are present, we cannot bind the
Government to wait until the catalyst is added."

Justices Frankfurter and Jackson voted with the plurality. Significantly, however, neither
did so on the basis of aclear-and-present-danger analysis. After Dennis the Court mostly ig-
nored the clear-and-present-danger test and developed new doctrines to decide First Amend-
ment claims of an increasing number and variety.

On the authority of Dennis, the Justice Department intensified its efforts to prosecute do-
mestic Communists under the Smith Act. By 1957, the department had obtained 145 indict-
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ments and 89 convictions under the law. That year, however, the Supreme Court in Yates v.

United States (1957) reviewed Smith Act convictions of fourteen Communists and reversed

each one of them. Though the Court did not overrule Dennis (and indeed never has), it in-

terpreted Dennis to require a distinction between advocacy of forcible overthrow as an ab-

stract doctrine and advocacy of action to that end. As a result of Yates, federal prosecutors, in

order to obtain a conviction under the Smith Act, had to show specific illegal acts by party

members; membership in the party was not enough. Dennis thus was weakened, and prose-

cutions under the Smith Act ground to a halt.

Opinion of the Court: Vinson, Reed, Burton, Minton. Concurring opinions: Frankfurter;

Jackson. Dissenting opinions: Black; Douglas. Not participating: Clark.

Dennis v. United States was decided on June 4, 1951.

OPINIONS

CLEF JUSTICE VINSON ANNOUNCED THE JiJDGMENT OF THE COURT AND AN OPINION IN

WHICH JUSTICE REEDS JUSTICE BURTON AND ,JUSTICE MINTON JOIN .. .

The obvious purpose of the statute is to protect existing Government, not from change by

peaceable, lawful, and constinitional means, but from change by violence, revolution, and

terrorism. That it is within the power of the Congress to protect the Government of the United

States from armed rebellion is a proposition which requires little discussion. Whatever theo-

retical merit there may be to the argument that there is a "right" to rebellion against dictatorial

governments is without force where the existing structure of the government provides for

peaceful and orderly change. We reject any principle of governmental helplessness in the face

of preparation for revolution, which principle, carried to its logical conclusion, must lead to

anarchy. No one could conceive that it is not within the power of Congress to prohibit acts in-

tended to overthrow the Government by force and violence. The question with which we are

concerned here is not whether Congress has such power, but whether the means which it has

employed conflict with the . . .Constitution.

One of the bases for the contention that the means which Congress has employed are in-

valid takes the form of an attack on the face of the statute on the grounds that by its terms it

prohibits academic discussion of the merits of Marxism-Leninism, that it stifles ideas and is

contrary to all concepts of a free speech and a free press. . . .

The very language of the Smith Act negates the interpretation which petitioners would

have us impose on that Act. It is directed at advocacy, not discussion. Thus, the trial judge

properly charged the jury that they could not convict if they found that petitioners did "no

more than pursue peaceful studies and discussions or teaching and advocacy in the realm of

ideas." He further charged that it was not unlawful "to conduct in an American college or uni-

versity acourse explaining the philosophical theories set forth in the books which have been

placed in evidence." Such a charge is in strict accord with the statutory language, and illus-

trates the meaning to be placed on those words. Congress did not intend to eradicate the free

discussion of political theories, to destroy the traditional rights of Americans to discuss and
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evaluate ideas without fear of governmental sanction. Rather Congress was concerned with
the very kind of activity in which the evidence showed these petitioners engaged... .
We pointed out in American Communications Assn. v. Douds [1950] that the basis of the

First Amendment is the hypothesis that speech can rebut speech, propaganda will answer
propaganda, free debate of ideas will result in the wisest governmental policies. It is for this
reason that this Court has recognized the inherent value of free discourse. An analysis of the
leading cases in this Court which have involved direct limitations on speech, however, will
demonstrate that both the majority of the Court and the dissenters in particular cases have rec-
ognized that this is not an unlimited, unqualified right, but that the societal value of speech
must, on occasion, be subordinated to other values and considerations.. . .

... [I]n Douds, we were called upon to decide the validity of 9(h) of the Labor Manage-
ment Relations Act of 1947. That section required officials of unions which desired to avail
themselves of the facilities of the National Labor Relations Board to take oaths that they did
not belong to the Communist Party and that they did not believe in the overthrow of the Gov-
ernment by force and violence. We pointed out that Congress did not intend to punish belief,
but rather intended to regulate the conduct of union affairs. We therefore held that any indi-
rect sanction on speech which might arise from the oath requirement did not present a proper
case for the "clear and present danger" test, for the regulation was aimed at conduct rather
than speech. In discussing the proper measure of evaluation of this kind of legislation, we
suggested that the Holmes-Brandeis philosophy insisted that where there was a direct restric-
tion upon speech, a "clear and present danger" that the substantive evil would be caused was
necessary before the statute in question could be constitutionally applied. And we stated,
"[The First] Amendment requires that one be permitted to believe what he will. It requires that
one be permitted to advocate what he will unless there is a clear and present danger that a
substantial public evil will result therefrom." But we further suggested that neither Justice
Holmes nor Justice Brandeis ever envisioned that a shorthand phrase should be crystallized
into a rigid rule to be applied inflexibly without regard to the circumstances of each case.
Speech is not an absolute, above and beyond control by the legislature when its judgment,
subject to review here, is that certain kinds of speech are so undesirable as to warrant crimi-
nal sanction. Nothing is more certain in modern society than the principle that there are no
absolutes, that a name, a phrase, a standard has meaning only when associated with the con-
siderations which gave birth to the nomenclature.... To those who would paralyze our Gov-
ernment in the face of impending threat by encasing it in a semantic straitjacket we must reply
that all concepts are relative.

In this case we are squarely presented with the application of the "clear and present dan-
ger" test, and must decide what that phrase imports. . . . Overthrow of the Government by
force and violence is certainly a substantial enough interest for the Government to limit
speech. Indeed, this is the ultimate value of any society, for if a society cannot protect its very
structure from armed internal attack, it must follow that no subordinate value can be pro-
tected. If, then, this interest may be protected, the literal problem which is presented is what
has been meant by the use of the phrase "clear and present danger" of the utterances bring-
ing about the evil within the power of Congress to punish.

Obviously, the words cannot mean that before the Government may act, it must wait until
the putsch is about to be executed, the plans have been laid and the signal is awaited. If Gov-
ernment is aware that a group aiming at its overthrow is attempting to indoctrinate its mem-
bers and to commit them to a course whereby they will strike when the leaders feel the cir-
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cumstances permit, action by the Government is required. The argument that there is no need
for Government to concern itself, for Government is strong, it possesses ample powers to put
down a rebellion, it may defeat the revolution with ease, needs no answer. For that is not the
question. Certainly an attempt to overthrow the Government by force, even though doomed
from the outset because of inadequate numbers of power of the revolutionists, is a sufficient
evil for Congress to prevent. The damage which such attempts create both physically and po-
litically to a nation makes it impossible to measure the validity in terms of the probability of
success, or the immediacy of a successful attempt. In the instant case the trial judge charged
the jury that they could not convict unless they found that petitioners intended to overthrow
the Government "as speedily as circumstances would permit." This does not mean, and could
not properly mean, that they would not strike until there was certainty of success. What was
meant was that the revolutionists would strike when they thought the time was ripe. We must
therefore reject the contention that success or probability of success is the criterion... .

Chief Judge Learned Hand, writing for the majority below, interpreted the phrase as fol-
lows: "In each case [courts) must ask whether the gravity of the ̀ evil,' discounted by its im-
probabiliry, justifies such invasion of free speech as is necessary to avoid the danger." ... We
adopt this statement of the rule. As articulated by Chief Judge Hand, it is as succinct and in-
clusive as any other we might devise at this time. It takes into consideration those factors
which we deem relevant, and relates their significances. More we cannot expect from words.

Likewise, we are in accord with the court below, which affirmed the trial court's finding that
the requisite danger existed. The mere fact that from the period 1945 to 1948 petitioners' activ-
ities did not result in an attempt to overthrow the Government by force and violence is of course
no answer to the fact that there was a group that was ready to make the attempt. The formation
by petitioners of such a highly organized conspiracy, with rigidly disciplined members subject
to call when the leaders, these petitioners, felt that the time had come for action, coupled with
the inflammable nature of world conditions, similar uprisings in other countries, and the touch-
and-go nature of our relations with countries with whom petitioners were in the very least ide-
ologically attuned, convince us that their convictions were justified on this score. And this analy-
sis disposes of the contention that a conspiracy to advocate, as distinguished from the advocacy
itself, cannot be constitutionally restrained, because it comprises only the preparation. It is the
existence of the conspiracy which creates the danger.... If the ingredients of the reaction are
present, we cannot bind the Government to wait until the catalyst is added... .
We hold that [the challenged provisions] of the Smith Act do not inherently, or as construed

or applied in the instant case, violate the First Amendment.... Petitioners intended to over-
throw the Government of the United States as speedily as the circumstances would permit.
Their conspiracy to organize the Communist Party and to teach and advocate the overthrow of
the Government of the United States by force and violence created a "clear and present dan-
ger" of an attempt to overthrow the Government by force and violence. They were properly
and constitutionally convicted for violation of the Smith Act. The judgments of conviction are

AFFIRMED.

JUSTICE FRANKFURTER, CONCURRING IN THE JUDGMENT .. .

Few questions of comparable import have come before this Court in recent years. The ap-
pellants maintain that they have a right to advocate a political theory, so long, at least, as
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i

their advocacy does not create an immediate danger of obvious magnitude to the very ex-istence of our present scheme of society. On the other hand, the Government asserts theright to safeguard the security of the Nation by such a measure as the Smith Act. Our judg-ment is thus solicited on a conflict of interests of the utmost concern to the well-being ofthe country. This conflict of interests cannot be resolved by a dogmatic preference for oneor the other, nor by a sonorous formula which is in fact only a euphemistic disguise for anunresolved conflict. If adjudication is to be a rational process, we cannot escape a candidexamination of the conflicting claims with full recognition that both are supported byweighty title-deeds. . . .
But how are competing interests to be assessed? Since they are not subject to quantitativeascertainment, the issue necessarily resolves itself into asking, who is to make the adjust-ment?—who is to balance the relevant factors and ascertain which interest is in the circum-stances to prevail? Full. responsibility for the choice cannot be given to the courts. Courts arenot representative bodies. They are not designed to be a good reflex of a democratic society.Their judgment is best informed, and therefore most dependable, within narrow limits. Theiressential quality is detachment, founded on independence. History teaches that the inde-pendence of the judiciary is jeopardized when courts become embroiled in the passions ofthe day and assume primary responsibility in choosing between competing political, eco-nomic, and social pressures.
Primary responsibility for adjusting the interests which compete in the situation before usof necessity belongs to the Congress.... We are to set aside the judgment of those whose dutyit is to legislate only if there is no reasonable basis for it. .. .
A generation ago this distribution of responsibility would not have been questioned... .But in recent decisions we have made explicit what has long been implicitly recognized. Inreviewing statutes which restrict freedoms protected by the First Amendment, we have em-phasized the close relation which those freedoms bear to maintenance of a free society... .Some members of the Court—and at times a majority—have done more. They have suggestedthat our function in reviewing statutes restricting freedom of expression differs sharply fromour normal duty in sitting in judgment on legislation. It has been said that such statutes "mustbe justified by clear public interest, threatened not doubtfully or remotely, but by clear andpresent danger. The rational connection between the remedy provided and the evil to becurbed, which in other contexts might support legislation against attack on due processgrounds, will not suffice." Thomas v. Collins [19451. It has been suggested, with the casual-ness of a footnote, that such legislation is not presumptively valid, see United States v. Caro-lene Products Co. [1937], and it has been weightily reiterated that freedom of speech has a"preferred position" among constitutional safeguards. Kovacs v. Cooper [1949].
The precise meaning intended to be conveyed by these phrases need not now be pur-sued. It is enough to note that they have recurred in the Court's opinions, and their cumula-tive force has, not without justification, engendered belief that there is a constitutional princi-ple, expressed by those attractive but imprecise words, prohibiting restriction upon utteranceunless it creates a situation of "imminent' peril against which legislation may guard. It is onthis body of the Courts pronouncements that the defendants' argument here is based.In all fairness, the argument cannot be met by reinterpreting the Court's frequent useof "clear" and "present" to mean an entertainable "probability." In giving this meaning tothe phrase "clear and present danger," the Court of Appeals was fastidiously confining therhetoric of opinions to the exact scope of what was decided by them. We have greater re-
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~e very eX- sponsibiliry for having given constitutional support, over repeated protests, to uncritical

t asserts the libertarian generalities. . . .
,t, Our judg- It is not for us to decide how we would adjust the clash of interests which this case pres-
~ell-being of ents were the primary responsibility for reconciling it ours. Congress has determined that the

;nce for one danger created by advocacy of overthrow justifies the ensuing restriction on freedom of

;guise for an speech. The determination was made after due deliberation, and the seriousness of the con-

ipe acandid gressional purpose is attested by the volume of legislation passed to effectuate the same ends.

ipported by Can we then say that the judgment Congress exercised was denied it by the Constitution?
' Can we establish a constitutional doctrine which forbids the elected representatives of the

,quantitative people to make this choice? Can we hold that the First Amendment deprives Congress of what

e the adjust- it deemed necessary for the Governments protection?

i the circum- To make validity of legislation depend on judicial reading of events still in the womb of
s, Courts are time—a forecast, that is, of the outcome of forces at best appreciated only with knowledge of

;ratic society. the topmost secrets of nations—is to charge the judiciary with duties beyond its equipment... .

limits. Their The wisdom of the assumptions underlying the legislation and prosecution is another
iat the inde- matter. In finding that Congress has acted within its power, a judge does not remotely imply
passions of that he favors the implications that lie beneath the legal issues... .

,olitical, eco- Civil liberties draw at best only limited strength from legal guaranties. Preoccupation by
our people with the constitutionality, instead of with the wisdom, of legislation or of executive

ion before us action is preoccupation with a false value. Even those who would most freely use the judicial
e whose duty brake on the democratic process by invalidating legislation that goes deeply against their grain,

acknowledge, at least by paying lip service, that constitutionality does not exact a sense of pro-
iestioned. .. . portion or the sanity of humor or an absence of fear. Focusing attention on constitutionality
ognized. In tends to make constitutionality synonymous with wisdom. When legislation touches freedom
have em- of thought and freedom of speech, such a tendency is a formidable enemy of the free spirit.

• ~iety, .. . Much that should be rejected as illiberal, because repressive and envenoming, may well be not
uggested unconstitutional. The ultimate reliance for the deepest needs of civilization must be found out-
ly from side their vindication in courts of law; apart from all else, judges, howsoever they may consci-
"must entiously seek to discipline themselves against it, unconsciously are too apt to be moved by
and the deep undercurrents of public feeling. A persistent, positive translation of the liberating faith

to be into the feelings and thoughts and actions of men and women is the real protection against at-
ocess tempts to strait-jacket the human mind. Such temptations will have their way, if fear and hatred

;casual- are not exorcised. The mark of a truly civilized man is confidence in the strength and security
~~~"~- derived from the inquiring mind. We may be grateful for such honest comforts as it supports,
has a but we must be unafraid of its incertitudes. Without open minds there can be no open society.

And if society be not open the spirit of man is mutIlated and becomes enslaved... .
pur-

JUSTICE JACKSON, CONCURRING .. .

on The "clear and present danger" test was an innovation by Justice Holmes in the Schenck
[v. United States, 1919] case, reiterated and refined by him and Justice Brandeis in later

use cases, all arising before the era of World War II revealed the subtlety and efficacy of mod-
to ~ ernized revolutionary techniques used by totalitarian parties. In those cases, they were
~e faced with convictions under so-called criminal syndicalism statutes aimed at anarchists
~e~ but which, loosely construed, had been applied to punish socialism, pacifism, and left-
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wing ideologies, the charges often resting on farfetched inferences which, if true, would
establish only technical or trivial violations. They proposed "clear and present danger" as
a test for the sufficiency of evidence in particular cases.

I would save it, unmodified, for application as a "rule of reason" in the kind of case for
which it was devised. When the issue is criminality of ahot-headed speech on a street corner,
or circulation of a few incendiary pamphlets, or parading by some zealots behind a red flag,
or refusal of a handful of school children to salute our flag, it is not beyond the capacity of the
judicial process to gather, comprehend, and weigh the necessary materials for decision
whether it is a clear and present danger of substantive evil or a harmless letting off of steam.
It is not a prophecy, for the danger in such cases has matured by the time of trial or it was
never present. The test applies and has meaning where a conviction is sought to be based on
a speech or writing which does not directly or explicitly advocate a crime but to which such
tendency is sought to be attributed by construction or by implication from external circum-
stances. The formula in such cases favors freedoms that are vital to our society, and, even if
sometimes applied too generously, the consequences cannot be grave. But its recent expan-
sion has extended, in particular to Communists, unprecedented immunities. Unless we are to
hold our Government captive in a judge-made verbal trap, we must approach the problem of
a well-organized, nation-wide conspiracy ... as realistically as our predecessors faced the triv-
ialities that were being prosecuted until they were checked with a rule of reason.

I think reason is lacking for applying that test to this case... .

JUSTICE BLACKS DISSENTING .. .

At the outset I want to emphasize what the crime involved in this case is, and what it is not.
These petitioners were not charged with an attempt to overthrow the Government. They were
not charged with overt acts of any kind designed to overthrow the Government. They were
not even charged with saying anything or writing anything designed to overthrow the Gov-
ernment. The charge was that they agreed to assemble and to talk and publish certain ideas
at a later date: The indictment is that they conspired to organize the Communist Party and to
use speech or newspapers and other publications in the future to teach and advocate the
forcible overthrow of the Government. No matter how it is worded, this is a virulent form of
prior censorship of speech and press, which I believe the First Amendment forbids. I would
hold [Section] 3 of the Smith Act . ..unconstitutional on its face and as applied. .. .

j ... [T]he other opinions in this case show that the only way to affirm these convictions isI to repudiate directly or indirectly the established "clear and present danger" rule. This the
Court does in a way which greatly restricts the protections afforded by the First Amendment.
The opinions for affirmance indicate that the chief reason for jettisoning the rule is the ex-
pressed fear that advocacy of Communist doctrine endangers the safety of the Republic. Un-i doubtedly, a governmental policy of unfettered communication of ideas does entail dangers.
To the Founders of this Nation, however, the benefits derived from free expression were worth'' the risk. They embodied this philosophy in the First Amendment's command that "Congress' ~ shall make no law ...abridging the freedom of speech, or of the press...." I have always be-
lieved that the First Amendment is the keystone of our Government, that the freedoms it guar-i antees provide the best insurance against destruction of all freedom. At least as to speech in
the realm of public matters, I believe that the "clear and present danger" test does not "mark

~ ~
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the furthermost constitutional boundaries of protected expression" but does "no more than
recognize a minimum compulsion of the Bill of Rights." Bridges v. California [1941].

So long as this Court exercises the power of judicial review of legislation, I cannot agree
that the First Amendment permits us to sustain laws suppressing freedom of speech and press
on the basis of Congress' or our own notions of mere "reasonableness." Such a doctrine wa-
ters down the First Amendment so that it amounts to little more than an admonition to Con-
gress. The Amendment as so construed is not likely to protect any but those "safe" or ortho-
dox views which rarely need its protection... .

Public opinion being what it now is, few will protest the conviction of these Communist
petitioners. There is hope, however, that in calmer times, when present pressures, passions,
and fears subside, this or some later Court will restore the First Amendment liberties to the
high preferred place where they belong in a free society.

JUSTICE DOUGLAS, DISSENTING.

If this were a case where those who claimed protection under the First Amendment were
teaching the techniques of sabotage, the assassination of the President, the filching of doc-
uments from public files, the planting of bombs, the art of street warfare, and the like, I
would have no doubts. The freedom to speak is not absolute; the teaching of methods of
terror and other seditious conduct should be beyond the pale along with obscenity and im-
morality. This case was argued as if those were the facts. The argument imported much
seditious conduct into the record. That is easy and it has popular appeal, for the activities
of Communists in plotting and scheming against the free world are common knowledge.
But the fact is that no such evidence was introduced at the trial. There is a statute which
makes a seditious conspiracy unlawful. Petitioners, however, were not charged with a
"conspiracy to overthrow" the Government. They were charged with a conspiracy to form
a parry and groups and assemblies of people who teach and advocate the overthrow of our
Government by force or violence and with a conspiracy to advocate and teach its over-
throw by force and violence. It may well be that indoctrination in the techniques of terror
to destroy the Government would be indictable under either statute. But the teaching
which is condemned here is of a different character... .

There comes a time when even speech loses its constitutional immunity. . . . Yet free
speech is the rule, not the exception. The restraint to be constitutional must be based on
more than fear, on more than passionate opposition against the speech, on more than a re-
volted dislike for its contents. There must be some immediate injury to society that is likely
if speech is allowed.

The nature of Communism as a force on the world scene would, of course, be relevant to
the issue of clear and present danger of petitioners' advocacy within the United States. But the
primary consideration is the strength and tactical position of petitioners and their converts in
this country. On that there is no evidence in the record. If we are to take judicial notice of the
threat of Communists within the nation, it should not be difficult to conclude that as a politi-
cal party they are of little consequence.... Communism has been so thoroughly exposed in
this country that it has been crippled as a political force. Free speech has destroyed it as an
effective political party. It is inconceivable that those who went up and down this country
preaching the doctrine of revolution which petitioners espouse would have any success... .
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How it can be said that there is a clear and present danger that this advocacy will succeed
is, therefore, a mystery. Some nations less resilient than the United States, where illiteracy is
high and where democratic traditions are only budding, might have to take drastic steps and
jail these men for merely speaking their creed. But in America they are miserable merchants
of unwanted ideas; their wares remain unsold. The fact that their ideas are abhorrent does not
make them powerful.

. .. If we are to proceed on the basis of judicial notice, it is impossible for me to say that
the Communists in this country are so potent or so strategically deployed that they must be
suppressed for their speech... . To believe that petitioners and their followers are placed in
such critical positions as to endanger the Nation is to believe the incredible. It is safe to say
that the followers of the creed of Soviet Communism are known to the F.B.I.; that in case of
war with Russia they will be picked up overnight as were all prospective saboteurs at the com-
mencement of World War II; that the invisible army of petitioners is the best known, the most
beset, and the least thriving of any fifth column in history. Only those held by fear or panic
could think otherwise.

. ..Free speech—the glory of our system of government—should not be sacrificed on
anything less than plain and objective proof of danger that the evil advocated is unminent. On
this record no one can say that petitioners and their converts are in such a strategic position
as to have even the slightest chance of achieving their aims... .

RESPONSES

FROM THE NEW YORK TIMES, JUNE S, 1951, "T~ S~rx Acr Ur~in"

Chief Justice Vinson, in writing the majority opinion, fell back, just as Judge Learned Hand of
the United States Court of Appeal had done before him, on the doctrine of "clear and present
danger." It is obvious that no Government is required to stretch the guarantee of individual
liberty to a point where both the Government and the liberty will be imperIled. In any bor-
derline case, such as this admittedly was, the imminence of the danger is the deciding factor.
As Judge Hand had argued, an old-style soap-boxer might be permitted extravagances of
speech that would be denied to such persons as the titular heads of the American Communist
Party. The distinction is clear. The soap-boxers were not an actual menace. The Communist
Party is a menace because it is aimed at the security of the existing Government and because
it is allied with the nation's enemies.

It was not charged that the convicted Communists had committed any overt act. So far as
the indictment went, they were not conspiring to overthrow the Government. What they were
charged with doing was an attempt to produce an atmosphere in which the overthrow of the
Government would appear right and necessary. They were dealing with words, not acts. It
was the intent and efficacy of the words that had to be examined. The question was at what
point the words became so dangerous that the defendants had overstepped the freedom guar-
anteed in the First Amendment. Chief Justice Vinson held that the phrase "clear and present
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icceed danger cannot mean that before the Government may act it must wait until the putsch is about

racy is to be executed, the plans have been laid, and the signal is awaited."

ps and Within the past year we have seen what a "clear and present danger" can be.
 We have

chants seen American young men thrown into battle in Korea against Communist aggre
ssion, and we

yes not have seen this aggression applauded and encouraged by Communists here as in oth
er coun-

tries. We have felt compelled to divert fabulous sums from peaceful uses to bui
ld up our de-

ay that fenses against foreign Communists. Who can say that under these circumstances 
the enemies

lust be within our gates should not be restrained?

iced in Justices Black and Douglas, dissenting from the majority opinion, used lang
uage that

to say would have been more cogent in quieter days. Indeed, Justice Black said there was 
hope "that

ease of in calmer times, when present pressures, passions, and fears subside, this or so
me later court

e com- will restore the First Amendment liberties to the high preferred place where they belong
 in a

e most free society." He neglected to add that the first essential is that the society should re
main free.

r panic It is the enemies of freedom, not the friends, who stood at the bar in this case... .

What is important ... is ...the establishment of a principle. The principle is that libe
rty

red on shall not be abused to its own destruction. We need have little fear of a Communist
 uprising

;nt. On in this country. We do have reason to fear, however, the harmful activities of Com
munist spies

osition and traitors operating under the protection of our own laws. The First Amend
ment was de-

signed to preserve our freedom and not to serve the purposes of a furtive con
spiracy allied

with foreign Governments to overthrow all freedom.

FROM THE NATION, JUNE Y4, 1951 "STRAIT JACKETING FREE SPEECH"

There is grim irony in the fact that the Truman law firm of Vinson, Minton, an
d Burton has

fallen back on the clear-and-present-danger doctrine to uphold the Smith Act.
 The doctrine

was intended, of course, to establish the principle that only the existence o
f such a danger

could justify any interference with the right of free speech guaranteed by 
the First Amend-

ment. Yet in the decision upholding the conviction of the eleven Communist lead
ers Chief Jus-

tice Vinson has interpreted the doctrine as though its purpose were to sanction 
an abridgment

of freedom of speech.

The convicted Communist leaders were not charged with committing ove
rt acts of any

kind designed to overthrow the government or with conspiring to do so. Th
ey were not even

charged with saying or writing anything that might have this effect. "The 
charge," as Justice

Black points out in his dissenting opinion, "was that they agreed to assemb
le and to talk and

publish certain ideas at a later date: the indictment is that they conspired
 to organize the Com-

munist Party and to use speech or newspapers or other publications in 
the future to teach and

to advocate the forcible overthrow of government."

In view of the admitted facts, Chief Justice Vinson was compelled to ad
opt Judge Learned

Hand's distinction between discussion and advocacy, to hold, that is, th
at a distinction exists

between reading a book in a college library and reading the same boo
k in the headquarters

of the Communist Party; that an old-style soap-boxer can be permitted
 certain extravagances

of speech which must be denied Eugene Dennis. The clisliiic:~iun makes f
reedom of spccch

turn not on what is said but on the intent with which the words are spoken. 
In the world of

facts and men the application of this test usually means: Who is speaking?
 In short, what the
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court has done is to formulate a rule of political expediency under which an obnoxious op-position can be suppressed by charging that it uses certain words and ideas with intent to vi-olate the Smith Act. "Once we start down that road," to quote from Justice Douglas's dissent,"we enter territory dangerous to the liberties of every citizen." "Once we start" is here politeparlance for "we have started."

FROM THE WASHINGTON POST, JUNE G, 1951 "FREEDOM WITH SECURITY"

The Supreme Court's decision upholding the conviction of the eleven Communist leadersis the most important reconciliation of liberty and security in our time. The five opinionshanded down in this case contain ample evidence of long and deep soul-searching. Thatprocess brought six of the eight justices who took part in the deliberations to a firm con-viction that the Smith Act is constitutional and that the Communist leaders were properlyconvicted under it. The court has demonstrated once more that our system, with all its re-spect for individual freedom, is not (to borrow words from Chief Justice Hughes) "an im-posing spectacle of impotency."
We do not think the decision belittles the great principle of freedom of speech. The courthas said only that individuals engaged in a conspiracy to teach and advocate the overthrowof the Government by force and violence cannot use freedom of speech as a shield for theirplot.... Freedom of speech for all legitimate purposes remains. Freedom of speech in aid ofa conspiracy aimed at the destruction of all freedom is found to have no standing in the con-text of these times.


